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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 
G. R. Case No. 2374 of 2012 

Under section 120(B)/379 r/w 34 of I.P.C 

(Arising out of Tezpur PS Case No. 1386 of 2012) 

 

    State of Assam 
     –Vs–  

1. Md. Abdul Barek 
S/O: Late Moinuddin 
 
2. Md. Abdul Kadir 
S/O: Md. Abdul Hamid 
 
3. Md. Dildar Hussain 
S/O: Md. Khalilur Rahman   
 

      ...Accused Persons 
 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 

 

Evidence recorded on: 18.04.2017 

Argument heard on: 09.05.2017 

Judgment delivered on: 09.05.2017  

For the State: Sri H. Bora, Addl. Public Prosecutor 

For the accused: Sri Dilip Kumar Kalita, Ld. Advocate  

 

 
J U D G M E N T 

1. The case of the prosecution in brief is that the informant Sri Gopal Das 

lodged an ejahar before the I/C, Bebejia Out Post stating, inter-alia, that 27.09.2012 

at about 2:30 PM one Tata ACE vehicle bearing Regd. No. AS-02/E-9011 which was 

loaded with goods like 39 Nos of LG TV, 2 Nos of Freeze and one Micro Wave (the 

value of the said articles were approximately Rs. 3,50,000/-) was carrying the same 
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from M/S Shree Agency situated at Nagaon to Music Corner situated at Rangapara. 

Thereafter, at about 8 PM, near Bebejia OP some unknown miscreants stopped the 

said vehicle on the way and looted 9 Nos of LG TV, 2 Nos of Freeze and one Micro 

Wave from the said vehicle. The informant has stated that they had received 

information about the said incident from the driver and accordingly, he lodged the 

ejahar for the purpose of proper investigation in this regard and doing the needful. 

Hence, the case. 

 

2. On receipt of the ejahar, I/C, Bebejia OP made entry in the GDE vide GDE 

No. 618 dated 28.09.2012 and forwarded the same to the O/C Tezpur PS for 

registering a case in this regard. Accordingly, the O/C Tezpur PS received the same 

and registered a case vide Tezpur PS Case No. 1386/12 u/s 379 of IPC and 

entrusted SI Raju Bahadur Chetry, I/C of Bebejia OP to complete the investigation.    

 

3. The case was being investigated into and after completion of investigation 

Police submitted charge sheet against the accused persons namely, Md. Abdul Kadir, 

Md. Dildar Hussain and Md. Abdul Barek u/s 120(B)/379 of IPC. When the case 

came for trial, cognizance was taken against the said offences and summons was 

issued against the accused persons.    

 

4. On appearance of the aforesaid accused persons, copy of the relevant 

documents were furnished to them and after hearing both the parties the formal 

charge was framed u/s 120(B)/379 r/w section 34 of IPC and it was read over  

explained to the accused persons to which they pleaded not guilty and claimed to be 

tried. Thereafter, summons was issued to the PWs.   

 

POINTS FOR DETERMINATION 

 

(i.) Whether the accused persons on 27.09.2012 agreed amongst 

themselves to commit theft which is an illegal act and thereby 

committed an offence punishable under section 120(B) r/w 

Section 34 of IPC, as alleged?  
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(ii.) Whether the accused persons on the same date, time and place in 

furtherance of their common intention have committed theft of 9 

Nos. of L.G TVs, 2 Nos. of freezes and 1 No of Microwave oven 

amounting to Rs. 1,50,000/- which was sent as a consignment in 

a Tata ACE vehicle bearing Regd. No. AS-02/E-9011 and thereby 

committed an offence under section 379 r/w section 34 of IPC, as 

alleged?  

 

5. The prosecution side in order to prove its case against the accused persons 

adduced evidence of as many as three witnesses i.e. PW 1, Sri Gopal Das, who is 

the informant of this case, PW 2, Roushan Ali and PW 3 Must. Julekha Begum and 

thereafter, as suggested by the Ld. Asst. P.P. the prosecution evidence was closed. 

On closer of PWs’ evidence statement of the accused persons was recorded u/s 313 

Cr.PC. The plea of defence is of total denial. The defence chose not to adduce any 

evidence in support of their case.  

  

6. I have heard arguments for both the parties. The learned counsel for the 

accused persons submitted that there is no material against the accused persons as 

such the accused persons are worthy to be acquitted from the charges levelled 

against them. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7. PW 1, Sri Gopal Das, who is the informant of this case, has stated in his 

evidence in chief that the accused persons present in the dock were not known to 

him personally and the alleged occurrence took place about 4 years back. He stated 

that on the date of alleged incident, some goods were supplied to a dealer at 

Rangapara from their Nagaon Office and the vehicle which was taking the said 

consignment when unloaded the same at the dealer at Tezpur, then on inspection of 

the said goods, as per the Road Challan few of the articles were found missing and 

accordingly, the matter was intimated to them over telephone and from their office 

he was entrusted to look into the matter. Accordingly, he went to Rangapara PS and 

from there they were asked to go to Bebejia OP. At Bebejia OP he lodged the ejahar 
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and as the missing goods had already been recovered by police, hence, from the 

authorities of Bebejia OP he had taken over the custody of the missing goods. PW 1 

identified the FIR as Ext. 1 and his signature as Ext 1 (1). The prosecution exhibited 

the Zimmanama as Ext 2 and Ext 2 (1) as the signature of the informant. The Pw-1 

further stated that after taking the custody of the stolen articles he handed over the 

custody of the same to his office authority.  

 

8.   In his cross examination, the Pw-1 stated that he is an employee of M/S 

Shree Agency and at the time of alleged incident he was on his duty at their branch 

office situated at Tezpur and he had received a telephonic information about the 

said incident. He stated that he had no personal knowledge about the details of the 

goods that was despatched from Nagaon. He could know about the said goods only 

by going through the road challan. He further stated that Ext 1 i.e. the FIR was not 

written by him and it was written by someone in the police station and he had no 

personal knowledge about the alleged occurrence. He further stated that he could 

not say from whom the stolen articles were seized or recovered and he had seen the 

said articles in the police station and from police station he had received the custody 

of the said stolen articles. He stated that he had no personal grievance against the 

accused persons and he has no allegation to raise against the accused persons.   

 

9. PW 2, Roushan Ali stated that the informant is not known to him but the 

accused Abdul Barek who is standing in the dock is known to him and the rest of the 

accused persons are not known to him. He stated that the alleged incident had 

taken place about 3 years back and on the date of alleged incident, he was in his 

shop at Harmati Centre and from there police had taken him to the house of Abdul 

Barek and there he was asked to put his signature on a blank paper. He further 

stated that he could not say why the police had taken his signature on the said blank 

paper. He stated that no any stolen articles had been recovered from the house of 

the accused Abdul Barek. PW 2 identified the Ext 3 as the seizure list and his 

signature on it as Ext 3 (1).  

 

10. In his cross examination, PW 2 stated that he does not know anything about 

the alleged occurrence and he did not see any of the stolen articles.  
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11. PW 3 Musst. Julekha Begum who is the wife of the accused Abdul Barek 

stated in her evidence-in-chief that she knows the accused Abdul Barek who is her 

husband but the informant of this case is not known to her. She stated that the rest 

of the other 2 accused persons are also not known to her. She stated that the 

incident had occurred about 4 years back and on the date of the alleged incident 

police had visited her house and asked her about her husband and thereafter she 

was asked to put her signature on a blank paper and after that police had left along 

with her sign on the said blank paper. She stated that she identified the Ext 3 as the 

seizure list and Ext 3 (2) as her signature as a seizure witness.    

 

12. PW-2 was declined to be cross examined by the defence side.   

 

13. I have heard both the parties and have perused the record in detail. From 

record, it becomes clear that none of the PWs have stated anything that implicates 

the accused persons and prima facie proves their involvement in the alleged 

occurrence. PW 1 who is the informant of this case has categorically stated in his 

evidence that he had lodged the FIR only on the basis of telephonic information 

received from the dealer at Tezpur but he had no any personal knowledge about the 

details of the articles that were found to be missing by the dealer at Rangapara. We 

also find the Pw-1 stating that he had no allegation to raise against the accused 

persons.  

 

14. Again from the evidence of the PW 2 also, nothing could be elucidated 

regarding involvement of the accused persons in the alleged occurrence as we find 

the Pw-2 stating that he had no any personal knowledge about the alleged 

occurrence. He categorically states that although, police had taken him in the house 

of the accused Abdul Barek but from the house of Abdul Barek police did not recover 

any stolen articles. He stated that police had obtained his signature on a blank paper 

which had later been exhibited as the seizure list, but, he had no personal 

knowledge about the alleged occurrence and he did not see any of the stolen articles 

on the date of occurrence.  
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15. Although prosecution had examined Musst. Jelekha Begum, w/o Md. Abdul 

Barek, one of the accused persons, as PW 3 but the said witness stated nothing 

adverse against the accused persons and stated that it was the police who had 

obtained her signature on a blank piece of paper and thereafter it was prepared as 

the seizure list.  

 

16. I have perused the statement of the said witness recorded by the police u/s-

161, Cr.P.C and it transpires that although the said witness had stated facts that 

shows prima facie involvement of the accused persons in the alleged incident, but 

from her evidence recorded by this Court, it is found that the said witness, being the 

wife of the accused Abdul Barek, did not utter a single word against the accused 

persons regarding their alleged involvement in this case. It can therefore be 

presumed that the witness being an interested witness refrained from deposing 

against the accused persons. 

 

17. Besides the said witnesses, the prosecution has failed to examine any other 

witnesses in support of their case. Moreover, none of the PWs as uttered the name 

of the accused persons for a single time. The FIR i.e. Ext. 1 does not contain the 

name of the accused persons and a bare perusal of the FIR reveals that the stolen 

articles had been looted by some unknown miscreants and from the driver of the 

vehicle the information was received but how come the driver and the handyman of 

the said vehicle were arraigned as the accused persons in this case is not explained 

satisfactorily. Accordingly, from the evidence available on record, it is found that the 

prosecution has failed miserably to prove the guilt of the accused persons under the 

alleged offences beyond reasonable doubt.  

 

O     R     D     E     R 

 

18. Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused persons, namely Md. 

Abdul Barek, Md. Abdul Kadir and Md. Dildar Hussain under section 120(B)/379 r/w 

section 34 of IPC beyond all reasonable doubt. Hence, benefit of doubt goes to the 



 

7 | P a g e  
 

accused persons and they are acquitted of the said charges and set at liberty 

forthwith. 

 

19. The bail bond shall remain in force for the next six months as per provision 

of sec-437-A Cr.P.C. 

 

20. Judgment is prepared in separate sheets, delivered in open court in presence 

of both the parties.  

 
  

Given under my Hand and Seal of this Court on this the 9th day of 

May, 2017  

     

(Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur  

 
Dictated and corrected by me:- 

 
      (Smt. P. Chakravarty) 
Judicial Magistrate First Class,  
        Sonitpur: Tezpur  
 
Dictation taken and transcribed by me: 

 (Janmoni Deka) 

       -Steno-  
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1:  Sri Gopal Das 

PW 2:  Roushan Ali  

PW 3:   Must. Julekha Begum 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits:  

Ext 1  : FIR  

Ext 1 (1) : Signature of PW 1 

Ext 2  : Zimmanama  

Ext 3  : Seizure List 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 

 


